To: Congressman Jay Inslee

From: Tony Perez, City of Seattle, Office of Cable Communications
Subject: Analysis of Texas Legislation SB5, Section 27, adding new chapter 66 “State-Issued Cable and Video Franchise”

Date: November 15, 2005
Introduction
Thank you for hosting the telecommunications forum in Seattle and for giving the public an opportunity to comment on the important telecommunications issues before Congress.  As I mentioned at the forum, we in the City of Seattle and throughout the state are very concerned about the possibility of statewide or federal franchising.  At your request, I have prepared an analysis of the recent Texas legislation, which we believe would have serious negative consequences for Washington local governments.  Please see the following for a detailed analysis.

We believe, first, that the move for statewide (or federal) franchising is based on the faulty premise repeatedly asserted by telecommunications companies that the local franchising process is a barrier to entry and impedes competition in broadband services.  We note that there is no evidence demonstrating that the eleven states that have passed legislation providing for statewide franchising or oversight of local franchise agreements, have experienced more extensive broadband infrastructure development.  What is true, however, is that under a local franchising model cable companies have provided advanced services to over 91% of the nation’s residences.  Given that the telcos have had ample opportunity to provide broadband services heretofore, we urge you and your colleagues to consider carefully, without rhetoric, why our country has fallen to 16th place internationally in terms of broadband adoption per capita.  Local governments share your belief that our citizens are entitled to state of the art broadband communications networks and stand ready to do what it takes to facilitate competition. 
Components of the Texas Bill
	Section
	Provision
	Analysis/Concerns

	66.001
	Franchising Authority: 
Designates state PUC as the franchising authority for statewide franchising of video providers.  Cities would no longer have the ability to issue franchises. 
	The franchising process grants access to valuable and limited local rights of way paid for by citizens of a municipality.  Current cable law allows cities to negotiate for and obtain fair and reasonable compensation for their rights of way.  In addition to rent, in the form of franchise fees, cities can negotiate for services that address the communications needs and interests of their citizens.  Cities can impose PEG, customer service and ROW requirements and enforce those obligations.  This loss of local control of access to the rights of way will ultimately diminish the ability of local governments to balance the many competing needs of different parties for use of the rights of way. 
The law requires the state PUC to issue a certificate of franchise within 17 business days of the receipt of an application.  This does not appear to be sufficient time to allow PUCs the ability to perform the due diligence required prior to granting a franchise.  

	66.002
	Definitions
	The definition of “gross revenues” is problematic and will result in reduced franchise fee payments to cities (See 66.005 below).

	66.003
	State becomes sole franchising authority.  State franchisees must comply with municipal rules for ROW. 
	While the law allows cities to manage their ROW, it is unclear how, in the absence of a franchise, cities will be able to enforce ROW requirements in the event of disputes.  

	
	Provides that the PUC has no jurisdiction to review a city’s police power regulations governing the city’s ROW and requires a provider to indemnify a city for the negligent acts of the provider while working in the ROW.
	Cities support this provision.

	66.004
	Maintains existing franchises with municipalities.  Upon expiration, provider will be eligible for statewide franchise.
	This provision effectively ends the renewal process established under federal law.  Renewal provides an opportunity for cities to assess, among other things, the extent of an operator’s compliance with the franchise and applicable laws and the level of customer satisfaction with the services.  Most importantly, the renewal process allows cities to negotiate for reasonable benefits that address the identified cable related needs and interests of their community.  State franchising will result in fewer community benefits, less diversity of programming and a communications network that is unresponsive to local needs.

	
	 Any provider with less than 40% of customers can terminate its franchise.
	This provision would allow a small cable operator like Millennium Digital Media in Seattle to immediately terminate its franchise and back away from commitments that were negotiated in good faith or to redline neighborhoods that do not return “sufficient” profit.  A larger provider like Comcast will expect the City to release it from any obligations that they perceive as more “burdensome’ when compared to Millennium.  The provision will cause instability, could lead to termination of service in some neighborhoods, and could lead to extensive litigation.

	66.005
	Provides for 5% franchise fee.  The law requires a statewide franchise holder to make quarterly payments to each city in which it provides service and that the payment be equal to five percent of gross revenues.
	While the law allows cities to charge franchise fees of up to 5%, the definition of “gross revenues” is five pages long and contains 12 exceptions to revenue subject to the franchise fee. (Under current law, gross revenues means any and all revenues derived from the provision of the cable network to provide cable service).  The net result is to significantly lower revenues to local jurisdictions.
It is unclear to what extent cities will be able to audit franchise fee payments.  Moreover, after January 1, 2008, the law allows, a provider to subtract from franchise fees, the actual incremental costs of providing such in-kind benefits as cable service to city buildings, schools and other public buildings.
When taken together, these provisions will result in significant reduced compensation for cities for use of their rights of way.  Since many cities fund important public services from franchise fees, cities will have to increase taxes or cut services.  Either way; citizens lose.

	66.006
	In-Kind contributions to municipality: 
Reduces to 1% from 3%of gross revenues the maximum for in-kind contribution and capital and facilities grants.  Cities with existing I-NETs will be charged incremental costs. Transfers PEG disputes to a court of competent jurisdiction.
	This will result in reduced capital and facilities support for PEG programming.  Without franchise provisions that can be enforced, disputes about PEG obligations could be tied up in court for extended periods and increase expense to cities. 

	66.007
	Cities may not impose build out provisions
	This section is very problematic.  Without such authority cities will be unable to ensure universal service and could be exposed to legal liability because under federal cable law, they have an affirmative obligation to prevent redlining. Given public statements from providers like SBC and Verizon, for example, that they will not build out whole cities, and focus service on “high value customers”, (which are defined by most industry analysts as those who can spend more than $100 on communications services) we can expect that redlining will take place.  In addition to exacerbating social inequalities, local governments will bear the brunt of citizen anger, if the benefits of competition, such as lower prices and better service, accrue only to a fortunate few.  Cities must retain the ability to make the decision whether to require providers to serve all citizens within a reasonable period. 

	66.008
	Customer Service Standards:
Provides that state franchisees must comply with federal customer service standards unless two or more wired providers serve a given area.
	This section eliminates the ability of local governments to enact and enforce customer service standards that are relevant to their communities.  It requires only adherence to the current minimal FCC standards, which are seen as an absolute floor.  It eliminates customer service standards altogether when there are two or more providers in an area. It naively assumes that a de facto duopoly (cable and telco provide the only two communications wires to the home) will perform in a manner consistent with a free and unfettered market.  Elimination of customer service standards would be unacceptable to a city like Seattle that has been a leader in this area for altogether many years and has adopted a Cable Customer Bill of Rights.  Our experience has been that the presence of two operators does not, in fact, guarantee good service.  Rather, by Comcast’s own admission, we get better service because our local laws require it.  In addition the Bill removes any enforcement mechanisms for consumer protection.  Occupied by complaints from all over the state, the state PUC will be unable to provide an effective venue for citizen redress.  Local governments are closer to their citizens, have the experience and are accountable to local voters.

	66.009
	PEG Access Channels requires a statewide franchise holder to: (a) provide a city, upon request, with public, educational, and governmental access channels (PEG Channels) ; (b) provide the same number of PEG channels as provided under the existing city cable franchise; and (c) provide to a city without a PEG channel a certain number of them, based on population. Following the expiration of the incumbent provider’s franchise agreement, a statewide franchise holder shall pay each city either an amount equal to one percent of the provider’s gross revenue or a monthly, per-subscriber line fee (if such fee was imposed under previous franchise agreements) in lieu of in-kind services and operational grants.
	Cities are generally supportive since existing PEG channels are grandfathered. However, we are concerned with some provisions that could limit expansion of PEG channels and lead to fewer existing channels. The Bill allows incumbents to remove PEG channels if not used at least eight hours per day, and eliminates the requirement to carry channels on the basic tier after that.  This appears to be a violation of existing federal law requiring PEG channels to be located on the basic tier.  Our ability to provide distance learning and enhance e-democracy could be greatly diminished.


	66.010
	Nondiscrimination By Municipality :
Provides for “open, comparable, nondiscriminatory, and competitively neutral access to the ROW.  Tony, where’s the end quote?
	Cities believe that like providers should be treated alike.

	66.011
	Municipal Police Power: 
Other authority Provides that a city may enforce police-power-based regulations in the management of the public ROW against a statewide franchise holder to the extent that the regulations are reasonably necessary to protect the health, safety, and welfare of the public. 


	This provision restricts a city’s exercise of its police powers over a PUC franchise.  It does not allow cities to exercise authority established in Seattle and greatly appreciated by our citizens, such as requiring an in-town business office for bill payment and equipment exchange.

It appears to assume that cities alone are responsible for delays in permitting when in fact delays are often caused by operator failure to provide information required by cities to issue permits. 
In regard to transfer of assets, local jurisdictions would lose the authority to approve such transfers and would be unable to ascertain the legal, financial and technical qualifications of the transferee, nor to assess    potential impact on rates.  Companies could sell out to unqualified buyers with nothing more than telling cities 14 days after the fact that the assets have been transferred to another entity.  
Protections for public safety are also eliminated, such as bonding requirement for aerial construction in most cases.  Similarly, a provider could terminate a state franchise at will by submitting notice (no time period specified) leaving potentially hazardous equipment in the local right of way, and eliminating service to citizens.

	66.012
	Indemnity In Connection With Right of Way; Notice of Liability
	City can support.

	66.013
	Municipal Authority: 

Provides that in addition to a city’s authority to regulate the ROW a city’s authority is limited to: requiring a franchisee to register with city and maintain a point of contact; reasonable guidelines for PEG use and possibly customer service reports.
	City authority reduced to requiring statewide franchisees to register with City and maintain a point of contact; establishing “reasonable” PEG guidelines and under some circumstances, providing customer service reports (if the provider is even required to comply with any standards).  See above

	66.014
	Discrimination Prohibited:
Provides that a provider may not deny access to service to any group of potential subscribers because of the income of the residents in the local area in which such group resides.  Provides an avenue for redress and gives providers a reasonable period of time to become capable of providing service to all households.
	This language is difficult to interpret.  While the law prohibits a statewide franchise holder from discriminating against any group of potential subscribers based on income, there is no ability for cities to prohibit redlining.  It does allow the City or an affected party to initiate a proceeding with the PUC. Cities should retain the ability to monitor the deployment of cable services in their community and require access on an equitable basis.

	66.015
	Compliance: Provides that the state may enforce any of its franchise provisions in a court of competent jurisdiction, and that a city may be a party to such litigation. 
	By removing local franchising cities can no longer require operators to comply with obligations and removes enforcement mechanisms.  Providers would have the right to occupy local ROW and can continue operating, regardless of quality of service, safety, or other factors.  Litigation is expensive; local citizens will end up paying to ensure that operators comply with the law and franchise obligations.

	66.016
	Applicability of other laws:


	We support this provision.

	66.017
	Study:
Provides that a legislative oversight committee to conduct study regarding:

Alternative   Something missing?
	Although we would support review of the legislation, what would be the purpose and effect?  If it is found that local government or citizens are experiencing serious negative impacts, would there be an action taken as a result?  Would there be opportunity for citizen and municipal feedback?


Summary

In short, the Texas bill would seriously undermine the interests of local governments and their citizens and will not result in meaningful competition. This type of legislation among other harms, undermines the principles of federalism, reduces local revenues, subsidizes the telecommunications industry, limits the ability of municipalities to advance e-democracy, and hampers distance learning efforts. It will lead to effective redlining, litigation and a citizenry without effective avenues of redress. 
We believe that the premise for this type of legislation is seriously flawed. It deregulates before any indication that meaningful competition and its benefits –lower prices, more innovative services and better customer service- have materialized.  Moreover, it grants substantial regulatory relief to a telecommunications industry, which instead of investing in network upgrades like cable operators, chose to spend untold millions over the last decade to impede efforts by the FCC to implement the pro-competitive provisions of the 1996 Telecommunications Act.  Today, out of economic necessity and faced with the prospect of cable operator provision of voice services, these same companies seek another round of special favors from government, offering as a carrot the same competition they promised but failed to deliver for so long.
During the last decade under a local franchise model governed by a federal framework, cable operators have brought advanced services to over 91% of the country. Rather than discarding this model we should study why this federal, local and industry partnership has been so successful and also look into the real reasons behind the failure of the telecommunications industry to innovate and provide meaningful competition to our citizens.  Local governments encourage competition in broadband services and want to facilitate access for the telecommunications industry. If there are improvements that can be made to the existing franchise process we stand ready to engage in a good faith dialogue. We look forward to discussing these issues with you and industry representatives.
