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ORDINANCE NO. 





An Ordinance renewing a non-exclusive franchise to Comcast Cable Communications, Inc., a corporation organized under the laws of the State of 


, to occupy and use the public rights-of-way and, upon approval, other public places in the City of Spokane, for the purpose of providing Cable Service to the public, for a term of ten (10) years, subject to the prior termination or amendment under certain conditions, subjecting such Franchise Agreement privilege all times to regulation by state and local authority and specifying other limitations, terms and conditions governing the exercise of said Franchise Agreement.

THE CITY OF SPOKANE DOES ORDAIN:

SECTION 1:  PURPOSE AND INTENT

THIS AGREEMENT is made and entered into this 

 day of 

, 2004, by and between the City of Spokane, a Washington municipal corporation (“City”), and Comcast Cable Communications, Inc., with its principal place of business at East 1717 Buckeye Avenue, Spokane, WA 99207 (“Franchisee”).

WHEREAS, the City, pursuant to Chapter 10.27 of the Municipal Code of the City of Spokane, Washington (hereinafter “Chapter 10.27”), is authorized to grant one (1) or more non-exclusive revocable franchises to construct, Maintain and operate a Cable Communications System within the City; and,

WHEREAS, pursuant to said Chapter and in accordance with Section 626 of the Cable Communications Policy Act of 1984, Franchisee has requested renewal of its Cable Communications Franchise Agreement, and after negotiations with Franchisee the City has determined that it is in the best interest of the City and its residents to renew the Franchise Agreement with Franchisee; and,

WHEREAS, the City has, following required and reasonable notice, conducted a full public hearing, affording all persons concerned with the analysis and consideration of the technical ability, financial condition, legal qualifications and general character of the Franchisee; and,

WHEREAS, the City, after such consideration, analysis and deliberation, has approved and found sufficient the technical ability, financial condition, legal qualification and character of said Franchisee; and,

WHEREAS, the City has also considered and analyzed the plans of the Franchisee for the continued operation of a Cable Communications System and found the same to be adequate and feasible in view of the needs and requirements of the City; and,

WHEREAS, the City has determined that it is in the best interests of and consistent with the health, safety and welfare of the citizens of the City to renew the Cable Communications Franchise Agreement to the Franchisee to operate a Cable Communications System within the confines of the City and on the terms and conditions hereinafter set forth; and,

WHEREAS, the Franchisee has agreed to be bound by the conditions hereinafter set forth;

NOW, THEREFORE, in consideration of the renewal of the Franchise pursuant to this Agreement, the Franchisee hereby promises to comply with the provisions of this Agreement and Chapter 10.27.  In consideration of the Franchisee’s promises, the City hereby grants to the Franchisee a franchise pursuant to this Agreement.

SECTION 2:  TITLE

THIS AGREEMENT may be referred to as the “City of Spokane, Washington/Comcast Cable Communications, Inc. Cable Communications Franchise Agreement (hereinafter “Agreement” or “Franchise Agreement”).”

SECTION 3:  DEFINITIONS

The definitions set forth in Section 10.27.040 of Chapter 10.27 shall be applicable to the same terms as used in this Agreement.

SECTION 4:  GRANT OF AUTHORITY

(A) There is hereby granted by the City to the Franchisee, for a period of ten (10) years from and after the effective date of this Agreement, the right, and privilege to have, acquire, construct, reconstruct, use, operate, own and Maintain a Cable System for the entire area of the City, subject to applicable law, to the terms and provisions of Chapter 10.27 and to the conditions and restrictions as hereinafter provided.  No privilege or power of eminent domain is bestowed by this grant of authority.

(B) Consistent with the provisions of the City Charter, the City hereby grants to Franchisee the authority to use the City’s public Streets, sidewalks, easements (where reserved) and other rights-of-way for the purposes of this Agreement.

SECTION 5:  AUTHORITY NOT EXCLUSIVE

The grant of authority for use of the City’s public Streets, sidewalks, easements and other rights-of-way, as conferred in Section 4 hereof, is not exclusive and does not establish priority for use over other franchise holders, permit holders and the City’s own use of public property.  Nothing in this Agreement shall affect the right of the City to grant to any other person a similar franchise or right to occupy and use the Streets, Public Ways or public places or any part thereof for the erection, Installation, construction, reconstruction, operation, Maintenance, dismantling, testing, repair or use of a Cable Communications System within the City.  Franchisee hereby acknowledges the City’s right to make such grants and Franchisee hereby releases to the City, Franchisee’s right, if any, to contest or impair the City’s right or decision to grant such other franchises or rights, except that Franchisee may allege that the grant of other franchises or rights has deprived Franchisee of its right to equal protection of the laws under the constitution of the United States or the State of Washington.  Additionally, the Franchisee shall respect the rights and property of the City and other authorized Users of public Streets, sidewalks, easements and rights-of-way.  Disputes between the Franchisee and other parties over the use, pursuant to this Agreement, of the public Streets, sidewalks, easements and other rights-of-way shall be submitted to the City Engineer for resolution.

SECTION 6:  PREVIOUS RIGHTS ABANDONED

This Agreement is in lieu of any and all other contractual rights, privileges, powers, immunities, and authorities owned, possessed, controlled, or exercisable by Franchisee or any successor pertaining to the construction, operation, modification or Maintenance of a Cable System in the City.  The acceptance of this Agreement shall operate as between Franchisee and the City as an abandonment of any and all such contractual rights, privileges, powers, immunities, and authorities within the City.  All construction, operation, modification, and Maintenance by the Franchisee of any Cable System in the City shall be under this Agreement and not under any other contractual right, privilege, power, immunity, or authority.

SECTION 7:  AGREEMENT, ACCEPTANCE, AND INCORPORATION OF CHAPTER 10.27 AND PROPOSAL APPLICATION BY REFERENCE

(A) As a condition of this Agreement, Franchisee agrees to be bound by all the terms and conditions contained herein and contained in Chapter 10.27, as evidenced by filing with the City an executed copy of this Franchise Agreement.  In consideration for the grant of the Franchise Agreement, under which Franchisee will receive substantial benefits, Franchisee covenants that it will not, at any time, proceed against the City in any claim or proceeding challenging any term or provision of Chapter 10.27 or the Franchise as unreasonable or arbitrary, or that on the date of entering into the Franchise it was commercially impracticable, or argue that the City did not have the authority to impose such terms or conditions, in any federal, state or local court or agency; and Franchisee further waives any and all legal rights, arising under the constitution of the United States or the State of Washington or under any statute or arising otherwise, that would have the effect of avoiding or reducing obligations under Section 10.27.310 or Section 10.27.510 of Chapter 10.27 or Section 16 or Section 26 of the Agreement, and hereby agrees and acknowledges that the grant of this Franchise Agreement is in accordance with state and federal law; and forever releases and discharges the City from any liability whatsoever based upon any claim that Chapter 10.27 or this Agreement is unlawful or unenforceable in whole or in part as of the date hereof.  Franchisee has no recourse against the City for any loss, expense or damage resulting from the provisions of Chapter 10.27 or the Agreement or because of the City’s enforcement in accordance with Chapter 10.27 and the Agreement.

(B) The provisions of this Agreement shall be liberally construed in order to effectuate its purposes and objectives consistent with this chapter and the public interest.  In the event one or more of the specific provisions referred to in subsection (A) of this Section are subsequently found to be unlawful, null and void or unenforceable, the Council shall, at its sole option, have the right to consider said provision(s) severed from this Agreement so as to continue the Agreement’s effectiveness, or, in the event the Franchisee fails, to continue its performance of the obligations imposed by such unlawful, null and void or unenforceable provision(s), and such failure is not the result of the legal impermissibility of such performance, the Council may declare the Franchise Agreement a nullity and terminate it forthwith; provided, however, that such termination shall take place only (i) after a public hearing of which the Franchisee has been given at least fifteen (15) days’ prior written notice and at which the Franchisee has been given an opportunity to appear and make arguments before the Council, and (ii) if, after the public hearing, the Council determines that severance of the unlawful, null and void or unenforceable provision(s) constitutes a substantial failure of consideration for this Agreement.

(C) The Franchisee also agrees to provide all Services and meet all requirements of this Agreement and its attachments.  By its acceptance of this Franchise Agreement, the Franchisee specifically agrees that the requirements in Chapter 10.27 are hereby incorporated by reference and made part of this Franchise.  The City and the Franchisee acknowledge and agree that this Franchise was negotiated by the parties and that each party was represented by counsel of their choosing in the negotiations which led to this Agreement.

(D) Franchisee’s obligation to indemnify and/or hold harmless the City as set forth in Chapter 10.27 and elsewhere in this Agreement shall not in any way be modified by the grant of immunity to employers under Title 51 RCW.  This waiver has been mutually negotiated by and between the City and the Franchisee.

SECTION 8:  RIGHT OF CITY TO ISSUE FRANCHISE

Franchisee acknowledges and accepts the right of the City to issue a Franchise and Franchisee agrees it shall not now nor at any time hereafter challenge this right in any way, including in any state or federal court.

SECTION 9:  EFFECTIVE DATE OF FRANCHISE

Subject to the provisions of Section 10.27.250 of Chapter 10.27, the effective date of the Franchise shall be the date upon which this Agreement and identical facsimiles of this Agreement have been executed by Franchisee and the City.  Such execution must be exercised in writing.  Notice of such execution shall be delivered by Franchisee to the City Clerk by hand or by registered or certified mail.

SECTION 10:  TIME IS OF THE ESSENCE TO THIS AGREEMENT

Whenever this Agreement shall set forth any time for an act to be performed by or on behalf of the Franchisee, such time shall be deemed of the essence.  Any failure of the Franchisee to perform within the time allotted shall always be sufficient grounds for the City to invoke any appropriate remedy, including, without limitation, termination of this Agreement pursuant to Section 10.27.350 of Chapter 10.27.

SECTION 11:  TAXES

As is consistent with applicable law, nothing contained in this Agreement shall be construed to except the Franchisee from any tax, liability or assessment authorized by law or from provisions of Titles 4 and 8 of the Spokane Municipal Code.

SECTION 12:  FRANCHISE AGREEMENT

(A) This Franchise Agreement is a contract between the City and the Franchisee, binding upon both parties.  It is the intent of the parties that the Franchise Agreement (or any renewal hereof) shall be subject to amendment by mutual agreement from time to time to allow the Franchisee to innovate and implement new services and developments, or to agree to any terms allowed by law and for which each party agrees to bargain in good faith with the other party, upon the initiation of any proposed amendment.  Franchisee agrees that it will Maintain its System at state-of-the-art standards and will employ new technological developments whenever technically and economically feasible.

(B) Notwithstanding subsection (A) above, it is understood that nothing in this Agreement shall preclude or prohibit the City from enacting any ordinance, from time to time, in the interest of public health and safety, which may impact the Franchisee in its operation of the Cable System, as a proper exercise of the City’s police power.  Franchisee’s rights hereunder are subject to the reasonable exercise of such police power and in the event of any conflict between the provisions of this Agreement and any present or future exercise of the City’s police power, such conflict shall be resolved in favor of such police power.  All City acts undertaken pursuant to this Agreement shall be deemed discretionary, guided by the purpose and considerations of the public health, safety, and general welfare.

(C) In addition to those matters required elsewhere in this Agreement, Franchisee expressly represents as follows:  Franchisee recognizes the right of the City, pursuant to the powers delineated in subsection (B) above, to make reasonable amendments to this Agreement during the term of this Agreement (or any renewal term) upon sixty (60) days’ notice to the Franchisee, except that no prior notice shall be required with respect to an emergency amendment.  Franchisee further recognizes that the City may issue reasonable compliance orders, with a reasonable compliance schedule and terms thereof, with or without notice.

SECTION 13:  CONSTRUCTION AND RECONSTRUCTION OF CABLE SYSTEM

(A) Franchisee shall maintain its System to a minimum bandwidth of 750 MHz capacity.  The Cable System will be maintained and Channels activated as described in Exhibit A attached hereto and hereby incorporated as part of this Agreement.
(B) The System will utilize a hybrid fiber-coaxial architecture.  In addition, the System will be designed with the capability to transmit return signals upstream in the 5-40 MHz spectrum.
(C) Any construction or reconstruction undertaken under this Franchise shall be done in accordance with Chapter 10.27, Title 12 of the Spokane Municipal Code and all other applicable law.

SECTION 14:  RELOCATION AND CONSTRUCTION COSTS

In the event of the relocation, construction, reconstruction, Maintenance, repair, or use by the City of any of its facilities or Services now owned or hereinafter acquired (including but not limited to any park, Street, alley or other public place or any sewer, or electric, water, fire alarm, police communication, civil defense system or traffic control facilities or any part thereof), or in the event that access to any park, Street, alley or other public place to or from any property of the City is required, and it is reasonably determined by the City to be necessary to move, alter or relocate, either permanently or temporarily, any of the Franchisee’s property or part thereof on public property, public rights of way or public easements (including, but not limited to, posts, antennas, poles, wires, manholes, ducts, cables, conduits, electrical conductors, fixtures, appliances and appurtenances), in order for the City to relocate, construct, reconstruct, Maintain, repair, or use any such facility or Service, or to obtain access to or from such property, upon notice from the City, the Franchisee shall move, relocate or otherwise alter any such property or part thereof, at its sole cost and expense, and in accordance with reasonable requirements specified by the City; and should the Franchisee fail, refuse or neglect to comply with such notice, such property or part thereof may be removed, altered or relocated by the City at the sole cost of the Franchisee and the City shall not be liable to the Franchisee for damages resulting from such removal, alteration or relocation.  The Franchisee agrees, as a condition to this Agreement, that it will do everything reasonably necessary, in a timely manner, to prevent any delays in the City’s construction projects and pay all costs of delays incurred by the City which result directly from Franchisee’s actions.

SECTION 15:  CABLE SERVICE
(A) Franchisee shall develop, construct and operate a System capable of providing non-video services such as high-speed data transmission, Internet access, and Other Programming Services.

(B) The Franchisee shall, pursuant to Section 10.27.720, provide Cable Service to all areas of the City.  Access to Cable Service shall not be denied to any group of potential cable Subscribers because of the income of the potential cable Subscribers or the area in which such group resides.

(C) Franchisee shall extend the System to any area annexed to the City after the date of the Franchise, when dwellings can be served by extension of the System past dwellings equivalent to a density of four (4) dwellings per one-quarter (1/4) mile of cable contiguous to the System.  Franchisee may petition the City for a waiver of this requirement, such waiver to be granted for good cause shown.  Such extension shall be at Franchisee’s cost.  In areas not meeting the requirements of four (4) or more dwellings per one-quarter (1/4) mile, for mandatory extension of Service, Franchisee shall provide, upon the request of any potential Subscribers desiring Service, an estimate of the costs required to extend Service to such Subscribers.  Franchisee shall then extend Service upon request and upon payment of an amount equal to the proportional cost of such extension determined by multiplying the cost of such extension by a fraction with a denominator of four (4) and a numerator equal to four (4) less the number of dwellings per one-quarter (1/4) mile of the particular area to be wired.  Any customer Drop not exceeding one hundred fifty (150) feet from the Feeder Line to the customer’s dwelling will be free of charge to the customer other than normal Installation fees.  For drops in excess of one hundred fifty (150) feet, Franchisee may assess an amount equal to fifty (50) percent of Installation costs for the distance in excess of one hundred fifty (150) feet.

(D) All final programming decisions remain the discretion of Franchisee in accordance with this Franchise, provided that Franchisee notifies City and Subscribers in writing thirty (30) days prior to any Channel additions, deletions, or realignments, and further subject to Franchisee’s signal carriage obligations hereunder and pursuant to 47 U.S.C. § 531-536, and further subject to City’s rights pursuant to 47 U.S.C. § 545.  Location and relocation of the PEG Channels shall be governed by Section 16 and Exhibit B.

(E) Pursuant to Chapter 10.27 Franchisee, in accordance with the authority granted the City by 47 U.S.C. §545, agrees that it will not eliminate any of the broad categories of programming promised and noted above without first obtaining the written approval of the City’s Cable Advisory Board, such approval not to be unreasonably withheld.  If the City has not established such a board, Franchisee shall seek approval from the Council.

(1) Franchisee shall notify in writing the Cable Advisory Board (or if no Board is established, the Council) of its intent to eliminate any broad category of programming noted in subsection (A).  The Cable Advisory Board (or Council) shall make a determination on such request not later than thirty (30) days after receipt of the request by Franchisee.  In the event that the Cable Advisory Board (or Council) makes an adverse determination, such determination shall be in writing, along with a concise statement of the reasons therefor.  In the event the cable Advisory Board (or Council) fails to make a determination within thirty (30) days after receipt of a request from Franchisee, Franchisee shall have the right to make the deletion contained in its written request.

(2) Notwithstanding any other provision in Chapter 10.27 or this Agreement, the City reserves the right to specify the carriage and Channel location of any local over-the-air broadcast station as permitted by law.

(F) Drops to Designated Buildings.

(1) Franchisee shall provide free of charge throughout the term of this Franchise, Installation of one (1) network Drop, one (1) cable outlet, and any required terminal equipment, if necessary, and basic and expanded Basic Cable Service without charge to each public building in the City, in accordance with Section 10.27.530 of Chapter 10.27 and each public and private school building in the City.  Franchisee may petition the City for a waiver of this requirement, such waiver to be granted for good cause shown.  This requirement shall not include any digital tier of Services Franchisee may offer unless and until such time as Franchisee’s digital programming reduces the amount of spectrum available for analog programming to less than sixty (60) Channels of analog programming.  Franchisee shall be responsible for the costs of extension to subsequently designated institutions for the first three hundred fifty (350) feet as measured from Franchisee’s nearest active plant.  The institution shall pay the net additional Drop or extension costs beyond the three hundred fifty (350) feet.
(2) Additional Subscriber network Drops and/or outlets in any of the locations designated by City will be installed by Franchisee at the lowest actual cost of Franchisee’s time and material.  Alternatively, said institutions may add outlets at their own expense, as long as such Installation meets Franchisee’s standards and approval which shall not be unreasonably withheld.  Franchisee shall have three (3) months from the date of City designation of additional accredited schools or public institutions or relocations to complete construction of the Drop and the outlet unless weather or other conditions beyond the control of Franchisee requires more time.

SECTION 16:  ACCESS AND LOCAL PROGRAMMING

(A) Commencing on the date of this Agreement, Franchisee shall provide seven (7) full-time activated access Channels, five (5) of which are to be utilized for educational information and programming and two (2) of which are to be utilized by the City for governmental information and programming.  One (1) government access Channel shall remain Channel 5 as the location on the Franchisee’s System.  The City may designate an entity to be responsible for administering use of the five (5) Channels designated for educational use.  Such entity shall be responsible for the utilization, programming and scheduling of the Channels designated for educational use.  Franchisee agrees to cooperate with such entity in obtaining additional programming for cablecasting on the educational access Channels.

(B) All access Channels shall include their vertical blanking intervals, all other video components, all aural components including subcarriers, and shall be transmitted to Subscribers on the Basic Service.  The technical quality of all access Channels under Franchisee’s control shall be at least equal to the same technical quality as the Channels used by Franchisee to retransmit local off-the-air broadcast television stations which are affiliates of the major national broadcast networks.  For access Channels not under Franchisee’s control, Franchisee shall insure that there is no material degradation in the signal that is received by Franchisee for distribution by Franchisee over the Cable System.

(C) Notwithstanding any other provision of this Agreement, the City reserves the right to require, upon one hundred twenty (120) days’ written notice, one (1) additional Channel for government access information and programming.  The City agrees not to exercise this reservation in the event the two (2) Channels provided for governmental use under subsection (D)(1) above are not utilized by the City to distribute information or programming seventy  percent (70%) of the available time; excluding weekends and holidays.

(D) To permit qualified Users of the educational and governmental access Channels to utilize the Channel capacity designated for their use efficiently, Franchisee shall also provide access equipment and support as provided in Exhibit B.  Such equipment and support shall be utilized as the City, in its sole discretion, deems appropriate.

(E) [THE LANGUAGE ITALICIZED BELOW IS PRESENTLY CONTAINED IN COMCAST’S FRANCHISE WITH THE CITY.  THE CITY’S NEEDS ASSESSMENT REPORT IDENTIFIES A NEED FOR IMPROVED INSTITUTIONAL NETWORK INFRASTRUCTURE INCLUDING A LIST OF SPECIFIC LOCATIONS FOR NETWORK CONNECTIVITY.  COMCAST SHOULD PROPOSE, CONSISTENT WITH APPLICABLE LAWS, THE MOST COST-EFFECTIVE MANNER TO MEET THE CITY’S IDENTIFIED NEEDS AND INTERESTS REGARDING INSTITUTIONAL CONNECTIVITY AS SPECIFIED WITHIN THE FORMAL NEEDS ASSESSMENT REPORT.]  Franchisee shall provide a separate institutional Connection consisting of twelve (12) optical fibers in a single sheath or bundle that is capable of transporting one-way and two-way audio and video signals, non-video signaling and telemetry signals between Franchisee’s MTC facility and the City’s planned fiber-optic communications network at the planned new City Corporate Yard (near Hamilton and North Foothill) at a location to be designated by the City.  Such Connection shall include, at the discretion and satisfaction of the City, all interface equipment, including, but not limited to, modulators and demodulators, that may be required and any necessary optical splicing.  Such Connections shall be interconnected with the governmental and educational access Channels on the residential Subscriber network and, upon request, shall scramble the Video Programming originating from such points as provided in Exhibit C.  Such Connection shall be completed and activated upon completion of the System upgrade as provided in Section 13(A)(2) and the City’s activation of its fiber optic telecommunications network.  The City reserves the right to establish the technical specifications of such Connection and to require that the Connection be made at a location other than the proposed new City Corporate Yard, except that in the event the Connection is made at a location other than the proposed new City Corporate Yard, Franchisee may require the City to reimburse Franchisee for any increase in its actual cost in providing the Connection at the alternative location.
(F) Franchisee shall provide signal processing equipment as provided herein and two-way activated return capability utilizing Franchisee’s sub-low return on the residential Subscriber network at no cost to the City to the Spokane Fire Department headquarters, Spokane Fire Department fire training facilities, Spokane Police Academy headquarters, District 81 headquarters, Washington State University--Spokane, Gonzaga University, Spokane Community College, Whitworth College, Eastern Washington University-Spokane, Spokane Falls Community College, the Spokane Main Library and the main Spokane Intercollegiate Research and Technology Institute facility and up to eighty (80) additional locations to be designated by the City.  In the event the City designates 93 locations and such locations are provided, additional locations designated by the City shall be provided by Franchisee and Franchisee’s actual cost.  Each origination point shall be capable of originating and receiving one-way or two-way audio and video signals, non-video signaling or telemetry signals.  These facilities shall be interconnected with the governmental and educational access Channels on the residential Subscriber network and the City’s planned fiber optic telecommunications network and the thirteen (13) locations identified above shall include all required terminal equipment, including, but not limited to, modulators and emodulators, addressable converters, FM transmitters with video, audio and data subcarrier inputs.  Upon request, the facilities shall scramble the video originated from such point.  Franchisee shall provide and activate the origination points within sixty (60) days of receiving written notice from the City.  The origination points shall be utilized solely in accordance with rules established by the City.  Notwithstanding anything to the contrary in this subsection, Franchisee shall not be required to provide and activate the origination points until completion of the System upgrade as provided in Section 13 (A)(2) and the City’s activation of its fiber optic telecommunications network.

(G) Franchisee shall provide one (1) audio/video two-way interoffice circuit between the Spokane City Jail and the Spokane County Courthouse at locations to be determined by the City for the sole purpose of video arraignment.

(H)(1) Franchisee shall cablecast local programming provided by others in the City.  Franchisee agrees to use its best efforts to encourage and utilize programs produced by others.  Priority shall be given to programs produced by residents of the City.  Franchisee shall provide training on the use of its equipment and studio for persons interested in creating local programming.  Training shall be of a level which enables the participants to produce local programming of at least a basic level of sophistication.  Franchisee shall make its best efforts to insure that local programming meets the needs of the City for diverse programming on issues of local interest.

(H)(2) Consistent with the provisions of subsection (H)(1) above, Franchisee shall provide funding for locally produced programming as set forth below.  These funds shall be used to assist members of the general public in the production and cablecasting of local public access programming and to enable Franchisee to produce local programming itself.  Disputes over whether Franchisee has complied with this obligation shall be resolved by the Cable Advisory Board.  Franchisee shall provide the City with sufficient information to permit the City to determine whether Franchisee has operated in compliance with this section.

(a) Franchisee shall provide a minimum of [AMOUNT TO BE BASED ON FRANCHISEE’S PROPOSAL TO MEET PEG RELATED NEEDS AND INTERESTS IDENTIFIED BY CITY IN ITS NEEDS ASSESSMENT REPORT]  




 and No/100 Dollars ($

) per year throughout the term of this Franchise Agreement for the production and cablecasting of locally produced programming including programming produced by the public.  This amount shall be increased each year by a percentage amount equal to the percentage increase (if any) in the Consumer Price Index for Spokane, Washington for the previous year.  Any and all payments by Franchisee to City in support of PEG access programming shall not be deemed “Franchise Fees” within the meaning of Section 622 of the Cable Act (47 U.S.C. Section 542).
(b) In addition, Franchisee shall match, on a dollar-for-dollar basis, any additional funds provided by the City, public access organizations, nonprofit organizations or other persons or entities for the production and cablecasting of locally produced programming up to a maximum contribution by Franchisee of [AMOUNT TO BE BASED ON FRANCHISEE’S PROPOSAL TO MEET PEG RELATED NEEDS AND INTERESTS IDENTIFIED BY CITY IN ITS NEEDS ASSESSMENT REPORT] 





 and No/100 Dollars ($
) per year.  This amount shall be increased each year by a percentage amount equal to the percentage increase (if any) in the Consumer Price Index for Spokane, Washington for the previous year.  Any and all payments by Franchisee to City in support of PEG access programming shall not be deemed “Franchise Fees” within the meaning of Section 622 of the Cable Act (47 U.S.C. Section 542).
(H)(3) In addition to the provisions of Subsections (H)(1) and (H)(2) above, Franchisee shall make available a studio and necessary production equipment for the production of local programming produced by the public for cablecasting on the System.  Use of the Channel, studio and production equipment shall be subject to such rules as Franchisee shall establish, subject to the approval of the City, which approval shall not be unreasonably withheld.  Terms and conditions for use of the studio and production equipment shall be such as to encourage access use.  Such rules shall provide for access to the studio and production equipment by City residents and other entities located within the City with no prejudice, disadvantage, preference or advantage to or for any persons or entity in Connection with such use.  The rules may require certain levels of training or experience before equipment may be used by individuals or entities who are not employees of Franchisee, and may require deposits before equipment may be removed from Franchisee’s premises and reimbursement for damage or loss and may require that the equipment and studio be used at reasonable hours for reasonable lengths of time, and under such other reasonable conditions as Franchisee may proscribe.

(H)(4) In addition to the provisions of Subsections (H)(1), (H)(2) and (H)(3) above, Franchisee shall employ an access program coordinator and such other staff as it deems necessary to train, supervise and assist persons desiring to use the studio and production equipment.  Such program coordinator or his designee shall be available during Normal Business Hours at no charge to the Access User and at other times for a reasonable and fair charge consistent with making access studio and equipment widely available.  Such charges shall be established as part of the rules provided for in subsection (H)(3) above.

(H)(5) No less than monthly (assuming sufficient demand), Franchisee shall conduct free video training workshops to train Access Users in the proper use of the studio and production equipment and in proper cablecasting technique.  Franchisee shall administer an examination at the conclusion of the workshop, and those persons successfully passing the examination shall be certified to use the studio and equipment.

(H)(6) Franchisee shall conduct regular promotional campaigns to familiarize residents and organizations within the City with its access facilities.  Such campaigns shall include notices printed in Subscriber bills and contacts with civic organizations, religious organizations and youth groups.  In addition, Franchisee shall cablecast on its local Channel a notice informing and encouraging viewers to utilize its facilities.

(H)(7) Consistent with the provisions of Subsection (H)(3) above, Franchisee shall provide and maintain its studio and the production equipment listed in subsection (H)(8) below.  Franchisee shall repair and replace any damaged equipment, and, except for equipment damaged due to the negligence or improper use by an Access User, shall be responsible for the cost of such repair or replacement.  Disputes over whether damage was caused by an Access User shall be resolved by the Cable Advisory Board.

(H)(8) Consistent with the provisions of (H)(3) and (H)(7) above, Franchisee shall provide all equipment necessary for the production of color programming on video tape in the studio or at remote locations within the City.  Such equipment shall include a minimum of two (2) color cameras (studio), two (2) color cameras (remote), two (2) video recorders, editing equipment, audio equipment, monitor, switcher and character generator/titler.  [FRANCHISEE SHALL PROPOSE EQUIPMENT NECESSARY TO MEET NEEDS AND INTERESTS IDENTIFIED BY CITY IN ITS NEEDS ASSESSMENT REPORT] Equipment provided for access use shall be of at least equal functionality and quality as the equipment utilized by Franchisee.

(H)(9) Franchisee shall be authorized to use the studio and equipment provided for in the above subsections for production of local programming.  Franchisee shall schedule the use of the studio and equipment, and Franchisee and the public Access Users shall cooperate with each other in order to maximize the production of local programming and the use of the equipment.  Notwithstanding the above, Franchisee shall have the right to deny use of the studio and equipment from time to time as is necessary for maintenance and repair.  Rules governing the scheduling of studio and equipment shall be submitted as part of the rules provided for in subsection (H)(3) above.

(I) Franchisee’s obligations under subsections (A) through (H) above shall be at its sole cost and expense except as otherwise provided and shall deemed capital contributions in support of access and, therefore, Franchisee shall not be entitled to any offset against franchise fees as provided for in 47 U.S.C. § 542.

(J) Failure to comply with the provisions of this section shall constitute a material breach of this Agreement and shall subject the Franchisee to all measures, legal or equitable, which are available to the City under this Agreement, including termination pursuant to Section 10.27.350 of Chapter 10.27, or otherwise.

SECTION 17:  RATES

(A) A list of Franchisee’s current Subscriber rates and charges for Cable Service shall be maintained on File with the City and shall be available for public inspection.

(B) Franchisee shall comply with all applicable provisions of Section 10.27.400 of Chapter 10.27, including the requirement to provide a minimum of thirty (30) days’ written notice to the City and each Subscriber before changing any rates and charges.

(C) City may regulate rates for the provision of Cable Service, equipment, or any other Communications Service provided over the System in accordance with applicable federal law, in particular 47 C.F.R. Part 76 subpart N.  In the event the City chooses to regulate rates it shall, in accordance with 47 C.F.R. § 76.910, obtain certification from the FCC, if applicable.  The City shall follow all applicable FCC rate regulations and shall ensure that appropriate personnel are in place to administer such regulations.  City reserves the right to regulate rates for any future Services to the maximum extent allowed by law.

SECTION 18:  SYSTEM CONFIGURATION

(A) The Franchisee shall design and construct a Subscriber Cable Communications System and institutional cable links to meet, at a minimum, the electrical, technical, and physical parameters described in Exhibit A, attached hereto.

(B) Franchisee shall obtain the approval of the City prior to making any technical modification to its Cable System which degrades Service, such approval not to be unreasonably withheld.

(C) Franchisee shall make available addressable Cable Services throughout the Cable System.  At a minimum, “addressable Cable Services” shall include the technology necessary to permit Franchisee to change a Subscriber’s level of Service instantaneously at the Subscriber’s request and to permit the Subscriber to order single events, such as first run films and major sporting events, on a pay-per-view basis.

SECTION 19:  PARENTAL CONTROL

(A) Franchisee shall provide, pursuant to Section 10.27.560 of Chapter 10.27, Subscriber controlled Lockout Devices (audio and visual) at a reasonable charge to Subscribers upon their request.  Franchisee shall also comply with the other requirements specified in Section 10.27.560 of Chapter 10.27.

(B) As to any program which is transmitted on a Channel offered on a per Channel or per program basis, Franchisee shall block entirely the audio and video portion of such program from reception by any Subscriber who so requests.  Scrambling of the signal shall not be sufficient to comply with this provision.

SECTION 20:  TRANSFER OF RIGHTS

(A) Any unauthorized transfer in violation of Section 10.27.395 of Chapter 10.27 shall be deemed a material breach in default of this Agreement and shall subject the Franchisee to all penalties and remedies prescribed in this Agreement and Chapter 10.27 and to all other remedies, legal and equitable; which are available to the City, including, but not limited to:

(1) The immediate entry of an order by a court of competent jurisdiction (i) enjoining Franchisee, its officers, agents, employees and all others acting in concert with them, from transferring or assigning or otherwise disposing of any interest in the Cable System, (ii) appointing a receiver, acceptable to the City, who shall forthwith assume the management of the Cable System in accordance with the terms and conditions of this Agreement, and (iii) requiring all subscription fees, Installation fees and all other fees payable to Franchisee to be paid into an escrow account which shall be subject to release to Franchisee only on order of the Court.

(2) The immediate termination of this Agreement and acceleration of all the obligations and rights thereunder, including, but not limited to those described in Section 20 of this Agreement.

(3) The right of immediate exercise by the City of its right to purchase the System from Franchisee under the provisions of Section 10.27.380 of Chapter 10.27.

(B) Franchisee shall notify the City Clerk of any occurrence which constitutes a transfer not in accordance with the provisions of Section 10.27.395 of Chapter 10.27 or this Agreement.

(C) Franchisee shall notify the City of the entry of any judgment against Franchisee which would reasonably affect the operation of this Cable System within seventy-two (72) hours of the occurrence of such event.

SECTION 21:  LIQUIDATED DAMAGES

Pursuant to Section 10.27.340 of Chapter 10.27, if Franchisee fails to perform any obligation under this Agreement or Chapter 10.27, the City may assess Franchisee, and the Franchisee agrees to pay to the City, monetary damages in accordance with the schedule of damages set forth below.  The liquidated damages provided in this Section shall be the exclusive monetary remedy for the named breaches.  Such assessment shall not constitute a waiver by the City of any other right or remedy it may have under this Agreement or under applicable law.

(A) Upon the City’s assessing damages, written notice of such assessment shall be sent to the Franchisee by certified mail, return receipt requested, with a concise statement of the reasons therefor.  Franchisee shall not be responsible for breaches caused by force majeure which means labor disputes, fire, unusual delays in transportation, inability of a Franchisee to procure materials, act of God, war, riots, insurrection or any causes beyond a Franchisee’s control, and which could not have been reasonably anticipated.

(B) Within ten (10) days after receipt of the notice, the Franchisee may request a hearing to contest the assessment by filing a written petition with the City, stating the grounds for the request.  Upon receipt of a request, the City shall schedule a hearing as soon as practicable.  The pendency of a request for a hearing shall suspend assessment of damages until the date of the hearing and shall suspend payment of damages until ten (l0) days after receipt by the Franchisee by certified mail of the decision of the City following the hearing.

(C) The Franchisee shall pay the full amount of any damage assessment to the City within ten (10) days after receipt of the City’s decision following a hearing.

(D) Upon failure of the Franchisee to make timely payment of assessed damages, the City may withdraw the amount of such damages from the Letter of Credit provided by Section 22 of the Agreement.

(E) Amounts received by the City as damages assessed against the Franchisee, whether directly paid by the Franchisee to the City or withdrawn from the Letter of Credit by the City, may be used by the City for any purpose it deems fit.

(F) The following monetary damages shall apply, and liability therefor shall accrue from the date of receipt of notice except as otherwise provided in this Section:

(1) Failure to reimburse the City’s franchising expenses as specified in Section 26(B), after demand, within thirty (30) days:  One Hundred Fifty and No/100 Dollars ($150) per day for each day, or part thereof, such failure occurs or continues;

(2) Failure to deliver evidence of the acquisition of the insurance required by Chapter 10.27:  Two Hundred and No/100 Dollars ($200) per day for each day, or part thereof, such failure occurs or continues;

(3) Failure to maintain any required construction bond:  Two Hundred Fifty and No/100 Dollars ($250) per day for each day, or part thereof, such failure occurs or continues;

(4) Failure to indemnify City in accordance with Section 10.27.320 of Chapter 10.27:  One Thousand and No/100 Dollars ($1,000) per day for each day, or part thereof, such failure occurs or continues;

(5) Failure to make timely any payment with respect to the Letter of Credit or to restore such Letter of Credit in a timely fashion:  Two Hundred and No/Dollars ($200) per day for each day, or part thereof, such failure occurs or continues;

(6) Upon revocation of this Agreement, pursuant to Section 10.27.350 of the Chapter 10.27 with reference to the remaining balance of the Letter of Credit:  Full forfeiture;

(7) Failure to make timely payment of the franchise fee:  Two Hundred Fifty and No/100 Dollars ($250) per day for each day, or part thereof, such failure occurs or continues;

(8) Failure to restore property damaged by Franchisee to as good a condition as before in accordance with Section 10.27.610(c) of Chapter 10.27 within five (5) business days:  Seventy-five and No/100 Dollars ($75) per day for each day, or part thereof, such failure occurs or continues;

(9) Failure to provide Service throughout the City as provided in Section 10.27.720 of Chapter 10.27 and Section 13(a)(4) of this Agreement:  Two Hundred Fifty and No/100 Dollars ($250) per day until time Service begun;

(10) Failure to respond to a request for repair within three (3) business days:  Fifteen and No/100 Dollars ($15) per Subscriber per day for each day, or part thereof, such failure occurs or continues;

(11) Failure to resolve reasonable Subscriber complaints within seven (7) days:  Fifty and No/100 Dollars ($50) per Subscriber per day for each day, or part thereof, such failure occurs or continues;

(12) Failure to pay a refund due a Subscriber as required by Section 10.27.710 of Chapter 10.27:  Ten and No/100 Dollars ($10) per Subscriber per day for each day, or part thereof, such failure occurs or continues;

(13) Failure to provide a Subscriber at least the specified notice prior to disconnection:  Twenty-five and No/100 Dollars ($25) per Subscriber per occurrence;

(14) Failure to respond within seven (7) days to a billing complaint:  Ten and No/100 Dollars ($10) per Subscriber per day for each day, or part thereof, such failure occurs or continues;

(15) Failure to File timely any report required under this Agreement:  One Hundred and No/100 Dollars ($100) per day per report from date due until Filed;

(16) For failure to provide data, documents, reports or information or to cooperate with City during an Application process or System review or as otherwise provided herein, the penalty shall be:  Two Hundred Fifty and No/100 Dollars ($250) per day for each day, or part thereof, such failure occurs or continues;

(17) Failure to maintain any record required under this Agreement or Chapter 10.27:  One Hundred and No/100 Dollars ($100) per day for each day, or part thereof, such failure occurs or continues;

(18) Failure to make promptly payments of any taxes imposed by Grantor:  Two Hundred Fifty and No/100 Dollars ($250) per day from time due until paid; and

(19) All other material violations:  Fifty and No/100 Dollars ($50) per occurrence per day for each day, or part thereof, such failure occurs or continues.

(G) Prior to issuing a written notice of assessment pursuant to subsection (A) above, the City shall provide Franchisee fourteen (14) days’ written notice to cure the asserted default.  Where Franchisee cures a default within fourteen (14) days of the mailing of such written notice, no assessment shall be made.  Notwithstanding the above, the City may issue a written notice of assessment pursuant to subsection (A) above without providing a prior written opportunity to cure where the City has previously afforded the Franchisee such written opportunity within the previous ninety (90) days.

(H) Franchisee shall not be excused from complying with any of the terms and conditions of this Agreement by any failure of the City upon any one or more occasions to insist upon or to seek compliance with any of the terms or conditions of this Agreement.

SECTION 22:  LETTER OF CREDIT

(A) In accordance with Section 10.27.330 of Chapter 10.27, Franchisee shall maintain a Letter of Credit of Five Hundred Thousand and No/100 Dollars ($500,000) with Chase Manhattan Bank.

(B) Failure to deposit said Letter of Credit as required above, or the failure to maintain said Letter of Credit, in the full amount required herein, in effect during the entire term of this Agreement, and of any renewal or extension thereof, shall constitute a material breach of this Agreement.

(C) If the Franchisee fails to make timely payment to the City or its designee of any amount due as a result of this Agreement, or of any other agreements between Franchisee and the City, or fails to make timely payment to the City of any taxes due, or fails to repay the City for damages, costs, or expenses which the City shall be compelled to pay by reason of any default of the Franchisee, or fails to comply with any provision of Chapter 10.27 or this Agreement which the City reasonably determines can be remedied by a draw on the irrevocable Letter of Credit, the City may draw upon the Letter of Credit in the amounts sufficient to repay the City, with interest and any penalties, plus costs and reasonable attorneys’ fees incurred thereby.

(D) Within seven (7) days of drawing upon the Letter of Credit, the City shall serve written notification of the amount, date and purpose of such withdrawal or drawing on the Franchisee by certified mail, return receipt requested.

(E) If at the time of drawing by the City, the aggregate amount realized from the Letter of Credit is insufficient to provide the total payment toward which the drawing is directed, the balance of such payment shall constitute an obligation of the Franchisee to the City until paid, at judgment rate.

(F) Not later than thirty (30) days after the mailing of notification to the Franchisee of drawing pursuant to the above subsections, the Franchisee shall cause the Letter of Credit to be restored to the full amount required hereby.  Failure to effect timely restoration of the Letter of Credit shall constitute a material breach of this Agreement.

(G) Upon revocation of this Agreement under conditions other than those stipulating forfeiture of the Letter of Credit, the Letter of Credit shall be delivered to the Franchisee within ninety (90) days of such termination, provided there was no outstanding default on the part of the Franchisee.

SECTION 23:  INSURANCE. BONDS, INDEMNITY

(A) Franchisee shall obtain and maintain in full force and effect and for the full amount prescribed commercial or comprehensive general liability policies, and comprehensive auto liability insurance policies, in accordance with the provisions of Section 10.27.320 of Chapter 10.27.

(B) Franchisee shall maintain a construction bond in accordance with Section 10.27.320(b) of Chapter 10.27.  The amount of the bond shall be up to one hundred percent (100%) of the estimate cost of the planned construction, such amount to be set by the City.

(C) In addition to the penalties prescribed in Section 10.27.660 of Chapter 10.27, the City may also find the Franchisee in forfeiture of a sum equal to one-twelfth (1/12) of the construction bond for each month construction is completed late.  This shall be measured with respect to the date construction was due to be completed; however, this provision may not take effect until construction is six (6) months overdue.  The procedure for the assessment of this forfeiture shall be consistent with the procedure outline in Section 21 of this Agreement.

(D) Failure to comply with the provisions of Section 10.27.320 of Chapter 10.27 shall constitute a material breach of this Agreement.

SECTION 24:  REPORTS

(A) The Franchisee shall submit to the City copies of all pleadings, applications, reports, communications or documents of any kind, except tax returns, submitted by the Franchisee to, as well as copies of all decisions, correspondence and actions by, any Federal, state or local courts, regulatory agencies or any other governmental bodies which may materially impact its obligations under Chapter 10.27 or this Agreement.  Franchisee shall submit such documents to the City simultaneously with their submission to such courts, agencies and bodies; and within five (5) days after receipt from such courts, agencies and bodies.  At the time of submittal, Franchisee may petition City for a grant of confidentiality pursuant to RCW 42.17.310, to the extent permitted by law.

(B) Any materially false or misleading statement, omission, or representation made knowingly by the Franchisee in any report required by this Agreement or by Chapter 10.27 shall be deemed a material breach of this Agreement and shall subject the Franchisee to all measures, legal or equitable, which are available to the City under this Agreement or otherwise.

(C) All reports and records required under this or any other section shall be furnished at the sole expense of the Franchisee.

(D) Franchisee shall conduct biannual reviews as part of its commitment to operate the Cable System to satisfy the future cable related needs and interests of the community, taking into account the cost of doing so.  The review shall also encompass a technical inspection.  The City shall provide the Franchisee with a detailed list of electrical tests and testing methodology which the City deems necessary to evaluate the performance of the System.  The City may observe the testing performed under this section, and may provide a list of locations and/or areas where the tests specified are to be performed.  The City’s costs related to such review shall be borne equally by the Franchisee and the City.  The City will be apprised in writing of each review.  Franchisee shall cooperate with the City in analyzing the development of new uses of the Cable System, such as water meter reading, traffic signal controls, alarm systems and health monitoring signal devices.  That analysis shall include the technological and economic feasibility and viability of such uses.

(E) The Franchisee shall keep accurate, complete and current maps and records of its System and facilities.  Franchisee shall furnish one (1) complete set of “as built” maps and records to the City upon request.  Such maps and records shall be available for inspection by the City during Normal Business Hours at the local office of the Franchisee.

SECTION 25:  FINANCIAL INFORMATION

The City and Franchisee hereby agree that the information currently provided by Franchisee to the City, if updated on an annual basis, along with a current statement of sources and application of funds, shall be deemed to comply with the financial information requirements of Section 10.27.410 of Chapter 10.27; except, that if subsequent to the effective date of this Agreement, the City is granted the authority to regulate any rate of Franchisee and determines to exercise such authority, Franchisee agrees to provide such additional financial information as the City may reasonably require under Section 10.27.410 of Chapter 10.27 to implement such authority.

SECTION 26:  PAYMENT OF FEES AND COSTS

(A) From and after the effective date of this Agreement and throughout the full term of the Franchise Agreement, the Franchisee shall pay to the City a franchise fee of five percent (5%) of annual Gross Revenues with payment due in accordance with the provisions of Section 10.27.310 of Chapter 10.27.

(B) Unless prohibited by applicable law, Franchisee, within sixty (60) days after receipt from the City of written itemization, shall reimburse the City for its direct out of pocket costs incurred during the renewal process equal to Fifty Thousand and No/100 Dollars ($50,000) for technical, financial and legal professional fees plus associated costs, overhead and related expenses.  Such payment shall be deemed to be a charge incidental to the award of a Franchise and shall not be subject to the limitations on franchise fees contained in 47 U.S.C. § 542.

(C) Franchisee shall, within thirty (30) days after receipt from the City of written itemization, reimburse the City for the costs of publication of Chapter 10.27 and this Agreement.

(D) After the effective date of this Agreement, as necessary in the analysis of all matters relative to the Franchise, the City shall be entitled to employ the services of technical, financial or legal consultants and advisors.  Except as otherwise expressly provided herein, all reasonable fees of any such consultants or advisors incurred by the City in this regard shall be borne equally by the Franchisee and the City, regardless of the outcome of any specific matter under consideration, except that such fees incurred by the City in connection with renewal or transfer of the Franchise shall be borne solely by the Franchisee.  Any such payment shall be deemed to be a charge incidental to the enforcement of the Franchise and shall not be subject to the limitations on franchise fees contained in 47 U.S.C. § 542.

(E) No acceptance by the City of any payment from Franchisee shall be construed as an accord that the amount paid is in fact the correct amount, nor shall such acceptance of payment be construed as a release of any claim the City may have for further or additional sums payable under the provisions of this Agreement.  All amounts paid shall be subject to auditing and recomputation by the City.

(F) Franchisee acknowledges and agrees that the franchise fees payable by Franchisee to City pursuant to this section shall take precedence over all other payments, contributions, services, equipment, facilities, support, resources or other activities to be provided or performed by Franchisee pursuant to this Franchise and that the franchise fees provided for in this section of this Franchise shall not be deemed to be in the nature of a tax, and shall be in addition to any and all taxes of general applicability and other fees and charges which Franchisee shall be required to pay to City and/or to any other governmental authority, all of which shall be separate and distinct obligations of Franchisee.  Franchisee shall not apply or seek to apply or make any claim that all or any part of the franchise fees together with any municipal excise tax or other payments or contributions to be made by Franchisee to City pursuant to this Franchise shall be deducted from or credited or offset against any taxes, fees or assessments or general applicability levied or imposed by City except those otherwise provided by Ordinance or any other governmental authority, including any such tax, fee or assessment imposed on both utilities and cable operators or their services.
(G) The City and Franchisee agree that 47 U.S.C. § 542, which authorizes franchising authorities to collect franchise fees in an amount equal to five percent (5%) of Franchisee’s annual Gross Revenues, supersedes any inconsistent state or local law by virtue of the Supremacy Clause of the United States Constitution.  Franchisee agrees that it will continue to pay a franchise fee equal to five percent (5%) of its annual Gross Revenues even if a future judicial or administrative decision makes such a franchise fee provision legally unenforceable, unless the payment of such franchise fee would subject Franchisee to an administrative or judicial fine or penalty.

(H) In the event the collection of a franchise fee of five percent (5%) of annual Gross Revenues as provided herein is unenforceable in whole or in part, the City has the absolute right to declare the Franchise Agreement null and void and to solicit proposals for a new Franchise Agreement except that the City may not declare the Franchise Agreement null and void in the event Franchisee continues to pay to the City voluntarily a five percent (5%) franchise fee.  Franchisee covenants that it will not, at any time, proceed against the City in any claim or proceeding challenging this section of the Agreement as unreasonable, arbitrary, void or commercially impracticable or argue that the City did not have the authority to impose these terms or conditions, in any federal, state or local court or agency.

(I) In consideration for the provisions of subsections (F) and (G) of this section, City agrees not to impose franchise fees in excess of five percent (5%).

(J) Failure to comply with this section shall constitute a material breach of the Agreement and shall subject the Franchisee to all measures, legal or equitable, whether available to the City under this Agreement or otherwise.

SECTION 27:  PUBLIC NOTICE

(A) In addition to the requirements of the state open public meeting law, RCW 42.30.010 et seq., minimum public notice of any City public meeting relating to this Agreement shall be by publication in a local newspaper of general circulation in the City at least one (1) week prior to the meeting, and by posting. at a designated public location.  Commencing on the fifth (5th) day prior to the meeting, Franchisee shall notify its Subscribers of the meeting by inserting six (6) announcements thereof on each automated Channel of its Cable System between the hours of 7:00 p.m. - 11:00 p.m. for five (5) consecutive days.

(B) Franchisee may petition the City to waive the requirement that it cablecast any or all of the announcements specified in subsection (A) above.  Said petition shall not be accepted unless it is Filed with the City Clerk fourteen (14) days prior to the City meeting in question.  The City Manager may release Franchisee from its obligation to cablecast any or all of the announcements specified above on a showing of just cause.

SECTION 28:  SERVICE OF NOTICE

(A) All notices required to be given to the, City under any provision of this Agreement shall be in writing and shall be deemed served:

(1) When delivered by hand to the City Clerk, 5th Floor, Municipal Building, Spokane WA 99201-3333, during Normal Business Hours; or

(2) When mailed by certified mail, return receipt requested, to any other person designated herein to receive such notice.

(B) All notices required to be given to the Franchisee under any provision of this Agreement shall be in writing and shall be deemed served:

(1) When delivered by hand or mailed to Franchisee’s address for Service of notice; or

(2) When mailed by certified mail, return receipt requested, to any other person designated herein to receive such notice on behalf of Franchisee.

(C) Franchisee shall maintain within the City, throughout the term of this Franchise Agreement, an address for service of notice by mail.  Franchisee shall notify the City of its address in a form acceptable to the City.

SECTION 29:  SUCCESSORS AND ASSIGNS

Subject to the requirements contained in Chapter 10.27.395 and Section 20 of this Agreement, this Agreement shall be binding on any successors or assigns of Franchisee.

SECTION 30:  GUARANTEE

(A) In consideration of the grant of the Franchise Agreement to Franchisee, Franchisee’s parent guarantees, absolutely and unconditionally, the performance by Franchisee of all the obligations of Franchisee pursuant to and in accordance with all of the terms, provisions and conditions of the Franchise Agreement.  This guarantee shall continue in full force and effect until all obligations of the Franchisee under the Franchise Agreement shall have been fully satisfied and discharged.

(B) Franchisee further covenants that in consideration for the grant of the Franchise Agreement, it will, at its sole cost and expense, indemnify, save and hold harmless and defend the City in accordance with Section 10.27.320 of Chapter 10.27.

SECTION 31:  CUSTOMER SERVICE STANDARDS

(A) Franchisee shall satisfy the consumer protection and service standards as outlined in Section 10.27.700 of Chapter 10.27. during the Franchise Agreement term.

(B) Late Fees.  For purposes of this section any assessment, charge, cost, fee or sum, however characterized, that the Franchisee imposes upon a Subscriber for late payment of a bill is a late fee and shall be subject to the following provisions:

(1) No such fee may be imposed until thirty (30) days have passed from the date a Subscriber bill is sent and the payment amount due has not been paid on such bill.  Such fee may not exceed Five and No/100 Dollars ($5.00) per such bill.

(2) No fee beyond that permitted by subparagraph (a) of this section may be imposed until forty-five (45) days have passed from the date a Subscriber bill is sent and the payment amount due has not been paid on such bill.  Any such fee may not exceed the Franchisee’s reasonable costs associated with late payment including, but not limited to, the fairly allocated costs of personnel.

(3) For the purposes of subparagraphs (a) and (b) of this section, a Subscriber payment shall be considered to have been paid on the day that it is received by the Franchisee or the Franchisee’s agent (e.g., a currency exchange designated by the Franchisee).

(4) If during the term of this Franchise, applicable but non-preemptive Applicable Law permits the Franchisee to impose late fees on Subscribers that exceed the limitations imposed by this section, the Franchisee agrees to adhere to the limitations of this section.  If during the term of this Franchise, Applicable Laws enacted after the effective date imposes more stringent limits on the Franchisee’s ability to impose late fees than are imposed by this section, the Franchisee agrees to adhere to such Applicable Laws.  If a final order of a court of competent jurisdiction imposes more stringent limits on the Franchisee’s ability to impose late fees than are imposed by this section, the Franchisee agrees to adhere to such applicable ruling.

(5) Nothing in this section shall be deemed to create, limit, or otherwise affect the ability of Franchisee, if any, to impose other assessments, charges, fees or sums other than those permitted by this section, for the Franchisee’s other services or activities it performs in compliance with Applicable Law, including FCC law, rule or regulation.

(6) The Franchisee’s late fee and disconnection policies and practices shall be nondiscriminatory and such policies and practices, and any fees imposed pursuant to this section, shall apply equally in all parts of the Franchise Area, without regard to the neighborhood or income level of the Subscriber.

SECTION 32:  AGENT OF GRANTEE

The agent of Franchisee for the purpose of all notices provided for under this Agreement or Chapter 10.27 shall be General Manager, Comcast Cable Communications, Inc., whose address is East 1717 Buckeye, Spokane, Washington 99207, until same are changed by written notice Filed with the City.

SECTION 33:  REMEDIES CUMULATIVE

The rights and remedies reserved to the City by this Agreement are cumulative and shall be in addition to, and not in derogation of, any other rights or remedies which the City may have with the respective subject matter of this Agreement.  A waiver of rights or remedies shall not affect any other rights or times.

SECTION 34:  CABLE ADVISORY BOARD

The City reserves the right to appoint residents of Spokane County, Washington to the Cable Advisory Board.

SECTION 35:  APPLICABLE LAW

This Agreement shall be construed in accordance with and governed by the laws of the state of Washington, except where preempted by federal law.

SECTION 36:  EFFECTIVE DATE

This Agreement shall take effect and be in force from and after 


 
, 2004.

PASSED this 

 day of 


, 20


MAYOR

Attest:  


City Clerk

Approved as to form:

Assistant City Attorney

EXHIBIT A


TECHNICAL DESIGN OF SUBSCRIBER CABLE COMMUNICATION SYSTEM
[may require revision based on Franchisee’s proposal
 to meet cable-related needs identified by City]
A. Channel Capacity.  The cable television system shall be installed to deliver signals at frequencies up to four-hundred fifty (450) megahertz (MHz).

B. Minimum Design Criteria.  The minimum system construction requirements shall be as follows:

(1) Addressable converters shall be made available to every subscriber upon request;

(2) Temperature control for the headend shall be provided;

(3) All subscribers within the City shall be served from the same central point of origination (i.e., microwave receiver hub site or cable connected headend);

(4) The Grantee’s system, including all active and passive components, shall be two-way (bi-directional) capable, and the Grantee’s trunk and feeder shall be two-way capable;

(5) The Grantee shall provide and install, at Grantee’s sole expense, all video/audio/switching equipment necessary to allow the City to interrupt the Grantee programming on all video channels and insert in lieu thereof a character generator “Emergency Alert” message as designated by the City or originating from the Cox MTC and audio programming originated by the City at locations designated by the City.  Grantee shall be solely responsible for the cost of the audio origination and transportation equipment necessary for the delivery of.  the audio signal to the Cox MTC.

(6) Minimum Technical Standards:  Subscriber Network Forward (Downstream) Direction.

System Bandwidth:
50 MHz to 450 MHz

Channel Capacity:
60 6 MHz channels

Sweep Peak to Valley response

50 MHz to 450 Mhz:
6 dB

Peak to Valley Response

any 6 MHz:
3 dB

Carrier to Noise 4 MHz bandwidth:
42 dB

Carrier to Cross Modulation:
55 dB

Carrier to Second Order Beat:
55 dB

Carrier to Composite Triple Beat:
53 dB

Carrier to Hum Modulation:
40 Db

(i) The aural carrier of any channel carried on the Grantee’s system shall not be more than -13 dB or less than -17 dB with respect to the corresponding video carrier level.

(ii) Minimum video signal level at input to a subscriber converter, subscriber television antenna terminal connector(s), or subscriber FM radio receiver antenna terminal connector(s) shall be not less than +3 dBmV.

(iii) FM broadcast signals that may be carried on the Grantee’s system between 88 MHz and 108 MHz (if any) shall have a signal level no less than the aural carrier of cable channel 6 on its system, then the minimum signal level of FM broadcast carriers carried shall be no less than the aural carrier level on the lowest television channel carried on the Grantee’s system.

(iv) The Grantee shall, upon receipt of a written or oral formal or informal complaint, immediately take whatever steps are required to eliminate and prevent the ingress or egress of its signals which cause interference of any type or nature to other communications services licensed by the Federal Communications Commission.

(7) Minimum Technical Standards:  Subscriber Network Reverse (Upstream) Direction (as required in section 15).

System Bandwidth:
5 MHz to 30 MHz

Sweep Peak to Valley Response

5 MHz to 30 MHz
4 dB

Peak to Valley Response

any 6 MHz:
2 dB

Carrier to Noise 4MHz bandwidth:
45 dB

Carrier to Cross Modulation:
55 dB

Carrier to Second Order Beat:
55 dB

Carrier to Hum Modulation:
40 dB

(i) The aural carrier of any channel carried on the Grantee’s system shall be not more than -13 dB or less than -17 dB with respect to the corresponding video carrier level.

(8) Test Equipment Requirements.

(i) The Grantee, at all times during the franchise period, shall be required to maintain within its Spokane system test equipment sufficient to demonstrate system performance as described in 47 CFR 76 (the FCC Rules), the ordinance, the franchise, and this exhibit.  Said test equipment shall be calibrated by a competent laboratory, at the Grantee’s sole expense, at intervals no less than specified by the equipment manufacturer(s).  Certificates of calibration shall be maintained on file in the local Spokane office at all times, and shall be made available for inspection by the City, upon request, during normal business hours.  Said test equipment shall be used during any proof of performance test or demonstration which may be required by the City.

(ii) Within sixty (60) days after acceptance of this franchise, the Grantee shall provide the City with a list of test equipment it will maintain within its Spokane system to be used to comply with the provisions of this section.  Said list shall include manufacturer’s name, model number, and serial number.  All major subsystems of each item of test equipment shall also be identified consistent with the requirements above.

(9) Training Requirements.

(i) So as to insure that the quality of service provided to the City’s residents is consistently good, the Grantee shall develop, institute, and promote a program designed to provide formal cable technology training to its technical employees.

(ii) In lieu of the requirement that the Grantee develop, institute and promote a program designed to provide formal cable technology training to its technical employees, the Grantee may satisfy its technical training requirement by offering, at the Grantee’s sole cost, industry-accepted correspondence and/or onsite training programs.

Records of said training, whether provided by the Grantee, or through industry-accepted correspondence and/or onsite training programs, shall be maintained by the Grantee identifying those employees who have been technically trained.  Said records shall be maintained at the local Spokane system office, and shall be available for review by the City, upon request, during normal business hours.
EXHIBIT B


ACCESS EQUIPMENT AND SUPPORT
(A) Terminal and Portable Governmental Equipment

[MAY REQUIRE REVISION BASED ON FRANCHISEE’S PROPOSAL TO MEET THE CABLE-RELATED NEEDS IDENTIFIED BY CITY IN ITS NEEDS ASSESSMENT REPORT]
(1) Four (4) months prior to the scheduled completion date of the upgrade under Section 13(A)(2) of the Franchise Agreement, Franchisee shall provide the Grantor the sum of 


 and No/100 Dollars ($
) to be used by the City for the purchase of terminal and portable governmental equipment.  Upon request of the City, Franchisee shall, after the fourth, seventh, tenth, and twelfth anniversary of the effective date of the Franchise Agreement, provide the City with additional grants in the amount of 

 and No/100 Dollars ($
) each so that the total of such additional grants is 

 and No/100 Dollars ($
.  Said additional grant funds shall be provided to the City within thirty (30) days of the City’s written request to the Franchisee.  The City shall provide Franchisee with invoices demonstrating that the grants were spent on terminal and portable governmental equipment.

(B) Educational Equipment

(1) Within one hundred eighty (180) days after the effective date of the Franchise Agreement, Franchisee shall provide the City with the sum of 

 and No/100 Dollars ($
), of which 

 and No/100 Dollars ($

) is to be used for video playback equipment, and of which 

 and No/100 Dollars ($
) is to be used for mobile video production equipment for use by eligible educational Access Users.  After the fifth, seventh, tenth, and twelfth anniversaries of the effective date of the Franchise Agreement, Franchisee shall, upon request of the City, provide additional grants of 

 and No/100 Dollars ($
) for video production/playback equipment for use by eligible educational Access Users.  Franchisee shall be provided with invoices demonstrating that the grants were spent on video playback and mobile video production equipment.

(2) Franchisee shall construct, maintain and operate a fiber optic link to the C.A.B.L.E. MTC located at KSPS and shall replace the existing headend processors and modulators with new modulators utilizing FM laser technology.  The Franchisee, solely at its own cost, shall have the sole responsibility to design, permit, construct, maintain and replace the fiber optic link and all of its components throughout the term of the Franchise agreement, including, but not limited to all terminal equipment to and at Comcast Cable Communications, Inc., MTC and the C.A.B.L.E. MTC at KSPS.  The Franchisee’s design, construction and maintenance of the fiber optic link system shall insure that no reduction in the number of Channels or degradation in the technical level of Service offered by C.A.B.L.E. shall occur as a result of the construction, activation, or ongoing operation of the fiber optic link.

(C) Video Arraignment Equipment

(1) Within three hundred sixty (360) days from the effective date of this Agreement, Franchisee shall provide the City the sum of 

 and No/100 Dollars ($
) which is to be used for equipment for video arraignment.  After the fifth and tenth anniversary of the effective date of the Franchise Agreement, Franchisee shall provide the City with additional grants in the amount of 

 and No/100 Dollars ($
).  Said additional grant funds shall be provided to the City within thirty (30) days of the City’s written request to the Franchisee.  The City shall provide Franchisee with invoices evidencing that the funds were spent on video arraignment equipment.

(D) Fixed and Field Government Production Equipment

(1) Within one hundred eighty (180) days of the effective date of the Franchise Agreement, Franchisee shall provide the City the sum of 

 and No/100 Dollars ($
) for the purchase of equipment to be used for the production of City Video Programming.  After the second, fourth, seventh, ninth, and twelfth anniversaries of the effective date of the Franchise Agreement, Franchisee shall provide the City with additional grants in the amount of 

 and No/100 Dollars ($

).  Said additional grant funds shall be provided to the City within thirty (30) days of the Grantor’s written request to the Franchisee.  The City shall provide Franchisee with invoices evidencing that the funds were spent on City Video Programming equipment.

(E) Adjustments for Change In Consumer Price Index

(1) The actual amount of the all grants identified in Sections 1 through 4 inclusive, above, shall be adjusted upward by the percentage change listed in the United States Department of Labor, Bureau of Labor Statistics Consumer Price Index for all urban consumers (CPI-U) West Region All Items Index between the grant date of the Franchise Agreement and the date of the monetary grant.

EXHIBIT C


VIDEO PROGRAMMING ORIGINATING POINTS

(BASED ON FINAL NEEDS ASSESSMENT)
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